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JURISDICTION
Under Subsection 78-2-2(1) of the Utah Code Ann., the Utah Supreme Court has
original jurisdiction to answer questions of state law certified by a court of the United
States.
On March 21,2005, the United States Court of Appeals for the Tenth Circuit
issued an Order Certifying State Law Question, certifying the question to this Court
which is quoted below under Statement of the Issues.
In compliance with Rule 41 of the Utah Rules of Appellate Procedure, this
certification Order was directed to the Utah Supreme Court, set forth the question to be
answered, and stated that this question is a controlling issue of law in the proceeding
pending before that court and that there appears to be no controlling Utah law.
In response, the Utah Supreme Court entered an Order of Acceptance on May 19,
2005, also in compliance with Rule 41 of the Utah Rules of Appellate Procedure.
Therefore, this Court has jurisdiction to decide the certified question of law.
STATEMENT OF THE ISSUES
The following question certified by the Tenth Circuit Court to the Utah Supreme
Court is the issue presented for review:
Whether Defendants violated Utah Code Ann. § 13-1 la-3(l)(b), (d),
or (t) when they published in their 2003-2004 Ogden-area telephone
directory a table of numerical prefixes associated with "a local
calling are" and advertisements by third parties that include a market
1

expansion line telephone number without any physical business
address; and if so, whether Defendants are exempt from liability
under Utah Code Ann. § 13-lla-5(l).
STANDARD OF REVIEW AND EVIDENCE OF PRESERVATION
This issue should be reviewed as a question of law, giving no deference to the trial
court's decision, for two reasons. First, the trial court ruled on this issue as a matter of
law, dismissing the case on the pleadings. Thus the pleadings set forth the applicable
facts. Prows v. State, 822 P.2d 764, 766 (Utah 1991); E.L DuPont de Nemours & Co. v.
Florida Evergreen Foliage, 744 A.2d 457,460 (Del. 1999).1 Second, this issue has been
certified by the federal appellate court to answer a question of state law. Miller v. United
States, 2004 UT 96, \2, 104 P.3d 1202; Goodyear Tire & Rubber Co. v. Dynamic Air,
Inc., 702 N.W.2d 237, 240 (Minn. 2005). Accordingly, no deference should be given to
the federal trial court.
This issue was preserved in federal court because it was addressed in the Amended
Complaint and in the Memorandum in Opposition filed by plaintiff Robert J. DeBry and
Associates, P.C. (hereafter DeBry) and it was ruled on by the District Court in the Order.
Appellant Appendix (hereafter Record or R.) at 66-68,136, 138-139.

Although this Court presumes the allegations of the Amended Complaint to be
true, the issue of whether the Federal District Court followed the applicable federal rule is
not for this Court to decide. City ofTahlequah v. Lake Region Electric, Co-op., Inc., 47
P.3d 467,470 (Okla. 2002).
2

DETERMINATIVE LAW
STATUTES. ETC. TO BE INTERPRETED
The statute which includes the provisions cited in the certified question, which is
determinative, and which is to be interpreted in this matter, is Chapter 11a of Title 13,
found in the Appendix hereto. Of particular importance are the following portions of that
statute:
13-11-3.

Deceptive trade practices enumerated - Records to
be kept - Defenses.
(1) Deceptive trade practices occur when, in the course of his
business, vocation, or occupation:
(b) A person causes likelihood of confusion or of
misunderstanding as to the source, sponsorship, approval, or
certification of goods or services.
(d) A person uses deceptive representations or designations
of geographic origin in connection with goods or services.
(t) A person engages in any other conduct which similarly
creates a likelihood of confusion or of misunderstanding.
13-11-5*
Exemptions.
This chapter does not apply to:
(1) conduct in compliance with the orders or rules of, or a
statute administered by, a federal, state, or local governmental
agency;

3

STATEMENT OF THE CASE
DeBry established law offices in the metropolitan areas of Ogden and Provo, Utah.
Defendants and appellees Qwest Dex, Inc. and Dex Media West, LLC (hereafter jointly
referred to as Dex) published a local telephone directory in each of these areas. DeBry's
major competitors did not open offices in these areas. However, Dex published
advertisements for DeBry5 s competitors in these directories which contained local
"Market Expansion Line" numbers but no addresses. That is, in each of these local
directories, the Market Expansion Line numbers had prefixes which the Dex assigned to
that local area. DeBry supplied Dex with the results of a survey which demonstrated that
such advertisements in these directories misled 67% of the consumers into believing the
competitors also had law offices in these areas. Despite this evidence, Dex continued to
publish such misleading advertisements.
DeBry sued Dex, alleging it was engaging in deceptive trade practices under the
Utah Truth in Advertising Act (§ 13-1 la-1 et seq., Utah Code Ann.), including causing
confusion as to the source of legal services, deceptive representations of geographic
origin in connection with those services, and otherwise creating confusion and
misunderstanding. DeBry also sued on the basis of tortious interference with prospective
economic relations. District Court Judge Cassell granted a motion under Rule 12(b)(6) of
the Federal Rules of Civil Procedure to dismiss on the pleadings. DeBry appealed that
4

dismissal. However, DeBry did not contest the dismissal of its claim for tortious
interference with prospective economic relations.
STATEMENT OF FACTS
The following facts are found in DeBry's Amended Complaint.2 Hence they are
deemed true for purposes of making (or reviewing) a decision on a Rule 12(b)(6) motion.3
1. Plaintiff Robert J. DeBry & Associates, P.C. is a Utah professional corporation
(law) accepting clients and doing business throughout Utah. R. at 26.
2. Defendant Qwest Dex, Inc. is a Colorado corporation that has done business in
Utah during a time relevant hereto. Id.
3. Defendant Dex Media West LLC is a Delaware Limited Liability Company
doing business in Utah. Id.

2

Except for the additional facts pertaining to court proceedings.

3

Prows v. State, 822 P.2d 764, 766 (Utah 1991); Hall v. Bellmon, 935 F.2d 1106,
1109 (10th Cir. 1991) ("A court reviewing the sufficiency of a complaint presumes all of
plaintiffs factual allegations are true and construes them in the light most favorable to the
plaintiff."); E.I. DuPont de Nemours and Co. v. Florida Evergreen Foliage, 1AA A.2d
457,460 (Del. 1999) ("consistent with the requirements for consideration of a motion to
dismiss under F.R.C.P. 12fbV6\ we view the facts from a perspective which favors
Plaintiffs.")
5

4. On September 9, 2003, Dex Media West LLC acquired the directory publishing
business of Qwest Dex, Inc.4 Id.
5. Hereafter Qwest Dex, Inc. and Dex Media West LLC are referred to jointly and
separately as "Dex." However, all statements regarding conduct prior to September 9,
2003 refer to Qwest Dex, Inc. And all statements regarding conduct after September 9,
2003 refer to Dex Media West LLC. R. at 27.
Jurisdiction and Venue
6. The conduct and activities alleged herein took place in the State of Utah. This
case was originally filed in the Second District Court, Weber County, Utah; however, on
September 3,2003, defendants removed the case to the United States Court for the
District of Utah (hereafter District Court). Id.
7. The District Court had jurisdiction of this controversy since the case was
removed pursuant to 28 U.S.C. §§ 1332, 1441, and 1446. Id.
8. Venue was properly laid in the District Court pursuant to 28 U.S.C. § 1441(a).
Id.
Background Facts
9. DeBry is a law firm practicing law throughout the State of Utah. Id.

4

Dex Media is thus charged with having received the notice provided to the
directory publishing business when it was owned by Qwest Dex. R. at 83.
6

10. Dex prints telephone directories throughout the State of Utah. Dex sells
advertising in the "yellow page" sections of such telephone directories. R. at 27-28.
Local Telephone Prefixes
11. Each city in Utah has a series of numerical prefixes for telephone listings in
that city. For example, page 61 of the 2003-2004 Dex Ogden Utah telephone directory
states in part:
Ogden & Vicinity Local Calling Region
The prefix(es) listed beside your community and those
communities listed below it, represent your local calling area.
... For Qwest Customers, this is a complete list of your
calling area:
*

*

*

Prefixes Include:
(317, 332, 334, 337, 340, 387, 392, 393, 394, 395, 398, 399,
409, 436, 452, 457, 459, 469, 475, 476, 479, 528, 605, 612,
620, 621, 622, 624, 625, 626, 627, 629, 640, 648, 650, 659,
670, 681, 689, 697, 720, 729, 730, 731, 732, 737, 740, 749,
751, 752, 760, 761, 778, 781, 782, 786, 866, 881, 917)
Therefore, by referring to such prefixes, members of the public are able to
determine in which city a particular telephone number is situated. R. at 27.

7

Market Expansion Line
12. Dex customers outside of a local city area have been able to purchase a service
called "Market Expansion Line" from a sister corporation of Qwest Dex, Inc. (Qwest
Corporation). R. at 28-29.
13. Qwest Dex, Inc.'s sister corporation (Qwest Corporation) has used the
following advertisement on its website to sell such "Market Expansion Lines":
Market Expansion Line
Whether you're in New York or New Orleans, you now have
the ability to call from any number and have the call
automatically routed to another local or long distance location
with Qwest's Market Expansion Line (MEL).
Benefits
•
•
•
•
•
•

Cost efficient
Easy customer access
Local presence in new markets
An economical way to test new markets
Separate phone numbers for different promotions to
track the effectiveness of campaign
A hotline for customers or suppliers in different areas.

•

Provide service in an expanded area

R. at 29.
14. When residents of one city (say Ogden) see a yellow page advertisement in an
Ogden directory, from a business or profession located in a second city (say Salt Lake
City); the residents of the first city (say Ogden) are totally misled, if they see an Ogden
8

telephone prefix (purchased as a "Market Expansion Line") but no address at all within
the yellow page advertisement. In short, when the yellow page advertisement includes a
local Ogden telephone number (purchased as a "Market Expansion Line"), but no
address, the Ogden residents reasonably (but falsely) believe that they are calling a
business or profession in Ogden. R. at 30.
15. Agents from Dex recommend, encourage and permit advertisers in a
particular city (say Salt Lake City) to purchase yellow page advertisements in the phone
directory of a second city (say Ogden), which advertisements include a local Ogden
telephone number (purchased as a "Market Expansion Line") but no listed address. R. at
31.
16. When the "Market Expansion Line" is used in a yellow page advertisement
without a listed address, citizens and consumers are deceived because they reasonably
believe they are doing business with a local (say Ogden) company or profession, when
they are really doing business with a company or profession in a second city (say Salt
Lake City). Id.
17. Examples of deceptive "Market Expansion Line" listings in the June
2001/20025 Ogden Dex yellow page directory are as follows:

5

A typographical error resulted in the Amended Complaint referring to the
2002/2003 directory. R. at 87.
9

a. Page 467 in the Ogden yellow pages lists a moving company with no
address and a local Ogden phone number (purchased as a "Market Expansion Line").
When an Ogden resident calls that local Ogden number, a Salt Lake City mover answers
the phone. (And the Ogden resident possibly contracts with a Salt Lake City moving
company — thinking he has contracted with an Ogden moving company.)
b. Page 8 in the Ogden yellow pages lists a plumbing, heating, and air
conditioning company with no address and a local Ogden phone number (purchased as a
"Market Expansion Line"). When an Ogden resident calls that local Ogden number, a
Salt Lake City plumbing, heating and air conditioning person answers the phone. (And
the Ogden resident possibly contracts with a Salt Lake City plumbing, heating, and air
conditioning company — thinking he has contracted with an Ogden plumbing, heating,
and air conditioning company.)
c. Page 200 in the Ogden yellow pages lists a company that services computer
printers, with no address and a local Ogden phone number (purchased as a "Market
Expansion Line"). When an Ogden resident calls that local Ogden number, a Salt Lake
City printer repairman answers the phone. (And the Ogden resident possibly contracts
with a Salt Lake City printer repairman - thinking he has contracted with an Ogden
printer repairman.)

10

d. Page 204 in the Ogden yellow pages lists a company that does concrete
sawing and drilling, with no address and a local Ogden phone number (purchased as a
"Market Expansion Line"). When an Ogden resident calls that local Ogden number, a
concrete worker in Salt Lake City answers the phone. (And an Ogden resident possibly
contracts with a Salt Lake City concrete sawing and drilling company ~ thinking he has
contracted with an Ogden concrete sawing and drilling company.) R. at 31-33.
18. As described above, when used in yellow page advertisements without a
listed address, the "Market Expansion Line" is an advertising ploy which permits
businesses or professions in one city to falsely pretend that they have offices in a second
city. R. at 33.
19. A statistical survey in Ogden has shown that 67% of Dex customers are
tricked or misled when they see a "Market Expansion Line" telephone number in their
local Dex yellow page directory with no listed address, because they believe that the
business or profession actually has a local Ogden office, when there is in fact no local
Ogden office (but only a "Market Expansion Line"). R. at 33-34.
20. Dex was given a copy of the results of the survey in about April of 2001; and
thus, Dex had absolute knowledge that the use of "Market Expansion Lines" with no
address was deceptive. R. at 34.

11

21. Dex continued such willful misconduct despite DeBry's complaints and
presentation of statistical evidence showing the percentage of the calling consumers that
were being misled. R. at 37.
Timing
22. Prior to September 9, 2003, the Utah yellow page directories, described
above, were published by Qwest Dex, Inc. R. at 34,
Statutory Violation
23. By selling yellow page advertisements which include a "Market Expansion
Line" but no listed address, Dex caused the likelihood of confusion or misunderstanding,
as to the geographic location of other attorneys, who compete with DeBry for new
clients. Id.
24. Dex, in the course of its business, by selling yellow page advertisements
which include a "Market Expansion Line" but no listed address, has used deceptive
representations or designations of geographic origin in connection with legal services it
advertised on behalf of some of DeBry's competitors. R. at 35.
25. Defendants' sale of yellow page advertisements which include a "Market
Expansion Line" but no listed address, created a likelihood of confusion or of
misunderstanding for members of the public seeking legal services. Id.

12

26. DeBry gave Dex notice of these violations as set forth in Subsection 13-1 la4(5) of the Utah Code Ann., urging Dex to discontinue such violations and giving Dex
months, even years, to do so. R. at 35, 99-100.
27. Dex has written internal standards and policies which prohibit the acceptance
or printing of misleading yellow page advertisements. Therefore, the sale of yellow page
advertisements which include a "Market Expansion Line" telephone listing, but no listed
address, violates Dex's own written standards. R. at 37.
28. Dex nevertheless advertised and earned a profit from such misleading sales.
Id.
Proceedings in the District Court
29. This case was originally filed in the court for the Second Judicial District,
County of Weber, State of Utah. Qwest Dex, Inc. removed the case to the U. S. District
Court for the District of Utah, Northern Division. R. at 9.
30. An Amended Complaint was filed, adding Dex Media West, LLC, as a party
defendant. R. at 26.
31. Rather than filing an answer to the Amended Complaint, Dex filed a Rule
12(b)(6) Motion to Dismiss on the pleadings. R. at 40.

13

32. DeBry filed a Memorandum opposing Dex's Motion, and filed a Motion for
Partial Summary Judgment, seeking to enjoin Dex from advertising a Market Expansion
Line without including the actual address of the business. R. at 60, 80.
33. After receiving Dex's Reply Memorandum in support of its Motion to
Dismiss, DeBry filed a Surreply Memorandum, along with a Motion asking the District
Court to allow that Surreply. R. at 117,119.
34. Before receiving Dex's response to DeBry's Motion for Partial Summary
Judgment, the District Court refused to consider the Surreply Memorandum and granted
Dex's Motion to Dismiss, in an Order dated March 4,2004. R. at 134.
35. On March 12,2004, DeBry filed its Notice of Appeal to the United States
Court of Appeals for the Tenth Circuit Court. R. at 145.
36. On March 21, 2005, the Tenth Circuit entered its Order Certifying State Law
Question.
37. On May 19, 2005, this Court entered its Order of Acceptance, which was
amended on September 26, 2005, to correct a typographical error.
SUMMARY OF ARGUMENT
As is evident from the foregoing Statement of Facts, Dex explicitly states (and
people generally learn) that certain telephone number prefixes correspond to certain
geographic locations. It is therefore not surprising that DeBry's Amended Complaint

14

recited a survey (a copy of which had been given to Dex) which showed that 67% of
those looking at an advertisement with an Ogden telephone number prefix, published by
Dex in its Ogden directory, mistakenly concluded that the law firm named in that
advertisement had an Ogden office.
The Utah Truth in Advertising Act, a remedial statute, was intended to prevent
deceptive and misleading advertising practices. There is no need to prove that the
advertising practice actually misled anyone or that it was false. If it is likely to mislead
or deceive, it is prohibited.
Dex's ads are misleading because the ads omit address information and because
Dex expressly represents that certain prefixes correspond to certain geographic locations.
The ABA has confirmed that addresses must be included in such advertisements to avoid
deception.
There is no tariff or other law which Dex must disobey or ignore in order to
refrain from publishing misleading advertisements. Accordingly, Dex is not exempt
from liability under the Utah Truth in Advertising Act.
ARGUMENT
As indicated above, the question which has been certified to the Utah Supreme
Court is as follows:
Whether Defendants violated Utah Code Ann. § 13-1 la-3(l)(b), (d)
or (t) when they published in their 2003-2004 Ogden-area telephone
15

directory a table of numerical prefixes associated with a "local
calling area" and advertisements by third parties that include a
market expansion line telephone number without any physical
business address: and if so, whether Defendants are exempt from
liability under Utah Code Ann. § 13-1 la-5(l).
Order of Acceptance. May 19, 2005.
FACTUAL ANALYSIS
A, Numerical Prefixes
As noted, above, the "Certified Question" focuses on telephone number prefixes.
The "table of numerical prefixes" described by the Tenth Circuit, is set forth on p. 61 of
the 2004 Qwest Dex telephone directory for Ogden. (Exhibit A.) Note the following
language in Exhibit A.
The prefix(es) listed beside your community [Ogden]... represent
your local calling area ....
(317, 332, 334, 337, 340, 387, 392, 393, [394], 395, 398, 399,409,
436, 452, 457, 459, 469, 475,476, 479, 528, 605, 612, 620, 621,
622, 624, 625, 626, 627, 629, 640, 648, 650, 659, 670, 681, 689,
697, 720, 729, 730, 731, 732, 737, 740, 749, 751, 752, 760, 761,
778, 781, 782, 786, 866, 881, 917) (Emphasis added.)
Note for example that 394 is a prefix assigned specifically to Ogden. (See chart
above.) Therefore residents of Ogden would frequently see local Ogden phone numbers
with the 394 prefix. Listed below are a few of the 394 telephone numbers listed in the
2004 Ogden directory (and of course there are thousands more).

16

Al-Hook-A-Phone
3035 Washington Blvd., Ogden

394-6222

A-l Key Service
1941 Lincoln Ave., Ogden

394-2910

Aaron's Rental Purchase
3225 Washington Blvd., Ogden

394-4800

Advanced Research Systems Inc.
4155 So. Harrison Blvd., Ogden

3 94-4615

American Eagle Outfitters
1178 Newgate Mall, Ogden

3 94-3 514

BangokChef
215 West 12th, Ogden

394-5212

Bell Janitorial Supply
1776 Wall Ave., Ogden

394-5559

Ben Lomond Office Equipment
2857 Grant Ave., Ogden

394-4868

C&S Millworks
1520 West 2650 South, Ogden

394-0102

Christian Science Church
780 East 24th, Ogden

394-2432

Dales Auto Body Repair & Restoration
280 W. Wilson Lane, Ogden

394-2935

John L. Davila, dentist
2507 Madison Ave., Ogden

394-9428

Elemental Business
298 24th, Ogden

394-9399
17

Fiesta Mexicana
236 24 th , Ogden

3 94-3 310

Frontier Barber Shop
268 25th, Ogden

394-0721

Hearn Jackie School of Dance
2304 Polk Ave., Ogden

394-5152

Hinckley Dodge Inc.
2810 Washington Blvd., Ogden

394-8844

J&J Auto Body
1760 Wall Ave., Ogden

394-3915

Kings Avionics
4000 Airport Road, Ogden

3 94-45 81

Leavitt's Mortuary
836 36th, Ogden

394-3669

Model Linen Supply
2153 Pingree Ave., Ogden

394-5725

Turning now to attorneys. Many attorneys in the Ogden directory also have the
same 394 prefix.
Bankruptcy by Tina Lefgren & Assoc PC
290 25th Street, Ste 102, Ogden

394-4099

Judy Dawn Barking
427 27th, Ogden

394-704

Timothy Blackburn
Wells Fargo Bank Bldg, Ogden

394-5783

Boyle &Drage
2554 Monroe Blvd., Ogden

394-1384
18

Mara A. Brown
Wells Fargo Bank Blgd., Ogden

394-

J. Scott Buehler
Wells Fargo Bank Bldg., Ogden

394-5783

Sandra L.Crosland
Wells Fargo Bank Bldg., Ogden

394-5783

Calvin C. Curtis
Wells Fargo Bank Bldg., Ogden

394-5783

Jerald N. Engstrom
2568 Washington Blvd., Ogden

394-0231

Express Law Legal Center
290 25th Street, Suite 208, Ogden

394-2336

Fair, Kaufman Sullivan Gorman Jensen
Medsker Nichols & Perkins
205 26th Street, Ogden

394-5526

Stephen W. Farr
205 26th Street, Ogden

394-5526

Dierdre A. Gorman
205 26th Street, Ogden

394-5526

Noel S. Hyde
5926 So. Fashion Point Dr., Ogden

394-1900

G.Scott Jensen
205 26th Street, Ogden

394-5526

Brian Johnson
290 25th Street, Ste 208, Ogden

3 94-23 3 6

19

Steven M. Kauffman
205 26th Street, Ogden

394-5526

Denise Larkin
427 27th, Ogden

394-7704

Ramona R. Mann
795 24*, Ogden

394-8030

Randall Lee Marshall
5926 So. Fashion Pointe Drive, So. Ogden

394-2673

Richard R. Medsker
205 26th Street, Ogden

394-5526

Thomas D. Neeleman
290 25th Street, Ste 208, Ogden

394-2336

Patterson Barking Thompson & Larkin
427 27th Street, Ogden

394-7704

Philip C. Patterson
427 27th Street, Ogden

394-7704

Ronald W. Perkins
205 26th Street, Ogden

394-5526

Elwood P. Powell
5927 So. Fashion Point Drive, Ogden

394-1900

Michael T. Roberts
Wells Fargo Bank Bldg, Ogden

394-5783

Sharon S. Sipes
2564 Washington Blvd. #102, Ogden

394-7870

Kevin P. Sullivan
205 26th Street, Ogden

394-5526
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Laura K. Thompson
427 27th Street, Ogden

394-7704

JoryL.Trease
290 25 th , Ogden

394-2336

Utah Legal Services
893 24th, Ogden

394-9431

Van Cott, Bagley, Cornwall & McCarthy
2404 Washington Blvd., Ogden

394-5783

Stephen B. Ward

394-2336

290 25th Street, Ste 208, Ogden
But, one attorney listed in the Ogden yellow pages has the same Ogden 394
prefix, but no address is listed. Exhibit B is a copy of the back cover of the 2003-2004
Dex directory for Ogden, Utah. Note the telephone number listed for the law firm of
Siegfried & Jensen is 394-0999.6 Note also that no address is listed for the law firm of
Siegfried & Jensen.
A brief search confirms the fact that the actual address for the law firm of
Siegfried & Jensen is 5664 So. Green Street, Salt Lake City, Utah.

(See Dex

telephone directory for Salt Lake City, Utah.)
Thus, the first questions is how does a Salt Lake City based law firm obtain an
Ogden telephone number (394-0999)? And, the next questions is, why would a Salt
6

On the same advertisement, 546-5358 is listed as the telephone number for
Siegfried & Jensen in the Clearfield, Layton and Kaysville area.
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Lake City law firm (Siegfried & Jensen) purchase a full page advertisement in the Ogden
telephone directory without listing an address where clients might come?
B. Market Expansion Line
As discussed in Section A, above, Siegfried & Jensen (a Salt Lake City law firm)
was able to purchase an Ogden telephone number (394-0999). Siegfried & Jensen was
able to purchase that Ogden telephone number through the so-called "Market Expansion
Line" program. Dex uses the following language to sell such "Market Expansion Line"
numbers to out-of-town businesses.
Market Expansion Line
Whether you're in New York or New Orleans, you now have the
ability to call from any number and have the call automatically
routed to another local or long distance location with Qwest5 s
Market Expansion Line (MEL).
Benefits
•
•
•
•
•

Cost efficient
Easy customer access
Local presence in new markets
An economical way to test new markets
Separate phone numbers for different promotions to
track the effectiveness of campaign

•
•

A hotline for customers or suppliers in different areas
Provide service in an expanded area

R. at 29. (Emphasis added.)
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Of course, Siegfried & Jensen was not the only out-of-town business to purchase
a "market expansion line" in the Ogden telephone directory. Other examples of
deceptive "Market Expansion Line" listings in the June 2001/2002 Ogden Dex yellow
page directory are as follows:
Page 467 in the Ogden yellow pages lists a moving company with no address and
a local Ogden phone number (purchased as a "Market Expansion Line"). When an
Ogden resident calls that local Ogden number, a Salt Lake City mover answers the
phone. (And the Ogden resident possibly contracts with a Salt Lake City moving
company - thinking he has contracted with an Ogden moving company.) (R. at 31-32.)
Page 8 in the Ogden yellow pages lists a plumbing, heating, and
air conditioning company with no address and a local Ogden phone number (purchased
as a "Market Expansion Line"). When an Ogden resident calls that local Ogden number,
a Salt Lake City plumbing, heating and air conditioning person answers the phone. (And
the Ogden resident possibly contracts with a Salt Lake City plumbing, heating, and air
conditioning company - thinking he has contracted with an Ogden plumbing, heating,
and air conditioning company.) (R. at 32.)
Page 200 in the Ogden yellow pages lists a company that services
computer printers, with no address and a local Ogden phone number (purchased as a
"Market Expansion Line"). When an Ogden resident calls that local Ogden number, a
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Salt Lake City printer repairman answers the phone. (And the Ogden resident possibly
contracts with a Salt Lake City printer repairman - thinking he has contracted with an
Ogden printer repairman.) (Id.)
Page 204 in the Ogden yellow pages lists a company that does
concrete sawing and drilling, with no address and a local Ogden phone number
(purchased as a "Market Expansion Line"). When an Ogden resident calls that local
Ogden number, a concrete worker in Salt Lake City answers the phone. (And an Ogden
resident possibly contracts with a Salt Lake City concrete sawing and drilling company thinking he has contracted with an Ogden concrete sawing and Drilling company.) (R.
at 32-33.)
C. Statistical Results
A statistical survey in Ogden has shown that 67% of Dex customers are tricked or
misled when they see a "Market Expansion Line" telephone number in their local Dex
yellow page directory with no listed address. Specifically, 67% of the people surveyed
believe that Siegfried and Jensen7 has a local Ogden office, when there is in fact no local
Ogden office (but only a "Market Expansion Line"). Dex was given a copy of the
results of the survey; and thus, Dex had absolute knowledge that the use of "Market
Expansion Lines" with no address was deceptive. (R. at 33-34.)

7

See description of survey at R. 101-104.
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P . Statutory Claims
This is not a lawsuit against Siegfried and Jensen. DeBry claims that Dex has
violated certain sections of the Consumer Sales Practices Act by permitting and
encouraging advertisers to purchase misleading advertisements. Specifically, DeBry
claims the following sections of the Act have been violated:
13-lla-3(l)(b)
Deceptive trade practices occur when ... [a] person causes
likelihood of confusion or of misunderstanding as to the source,
sponsorship, approval, or certification of goods o services.
13-lla-3(l)(d)
Deceptive trade practices occur when ... [a] person uses deceptive
representations or designations of geographic origin in connection
with goods or services.
13-lla-3(l)(t)
Deceptive trade practices occur when ... [a] person engages in any
other conduct which similarly creates a likelihood of confusion or
ofmisunderstanding.
LEGAL ANALYSIS - POINT I
IT IS NOT NECESSARY TO PROVE THAT ANYONE WAS ACTUALLY MISLED
The "Certified Question" (see pp. 1-2 above) thus becomes a question of whether
defendants have committed any "deceptive trade practices." But it is important to note
that a plaintiff is not required to prove that anyone was actually misled. Specifically, the
Act states, "In order to prevail in an action under this chapter, a complainant need not
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prove ... actual confusion or misunderstanding." Utah Code Ann. § 13-1 la-3(5). Case
law from other states is in accord:
[I] fan ad conveys more than one meaning to reasonable consumers
and one of those meanings is false, that ad may be condemned.
Carter v. Gugliuzzi, 168 Vt. 48, 716 A.2 17,23 (1998).
A perfectly true statement couched in such a manner that it is
likely to mislead or deceive the consumer, such as by failure to
disclose other relevant information, is actionable under these
sections. [Citation omitted.] Tellingly, a plaintiff need not prove
that anybody was misled .... (Emphasis added.)
Brockey v. Moore, 131 Cal. Rptr. 746, 755-56 (Cal. App. 2003).
The instant case is almost identical to the case of State v. Preferred Florist
Network, Inc., 791 A.2d 8 (Del. Ch. 2001). In Preferred Florist, a New Jersey florist
placed a number of advertisements in local telephone directories in Delaware. As in the
case at bar, a major issue in Preferred Florist was the interplay or relation between the
term "source" and the term "geographic origin." Because of the similarity between
Preferred Florist and the case at bar, this memorandum will quote extensively from
Preferred Florist:
According to the complaint, defendants placed various "Dummy
Listings" of these florists businesses within the local telephone
directories in Delaware. Calls placed by consumers to these local
telephone numbers are automatically forwarded to Meola's home in
northern New Jersey. Once an order is taken, defendants then
contact a local Delaware florist that is a member of the network of
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florists maintained by PFN and arrange for that Delaware florist to
fill the order.
The State alleges that "[n]one of the entities depicted in [the
complaint] are bona fide Delaware businesses, maintain a physical
presence in the named Delaware location or in any Delaware
location, and/or constitute bona fide retail florists." Rather, "[t]he
aforesaid Dummy Listings were and continue to be used by
defendants for the sole purpose of diverting consumer business to
defendant's New Jersey location...." The State claims that the
"Dummy Listings" have the tendency or capacity to mislead or
confuse consumers into believing they are dealing with bona fide
Delaware businesses, and in some cases, with neighborhood
businesses, when in fact, they are dealing with an out-of-state
business and a select few undisclosed Delaware florists."
The complaint is in seven counts. ...
The last four counts are brought under the UDTPA. Count IV
is a claim under 6 Del C. § 2532(a)(1) (passing off of goods or
services as those of another). Count V is a claim under 6 Del C.
§ 2532(a)(2) (causing likelihood of confusion or misunderstanding
as to the source of goods or services). Count VI is brought under 6
Del C. § 2532(a)(4) (causing likelihood of confusion or
misunderstanding as to geographic origin of goods or services).
Finally Count VII is a claim under 6 Del C. §2532(a)(12) (engaging
in any other conduct causing a likelihood of confusion or of
misunderstanding).
Id at 11-12.
Second, defendants argue, "[T]he State itself alleges that the
defendants use Delaware florists to fill orders placed by Delaware
consumers, so there is no cconfusion' about the 'source' or
'geographic origin' of the goods being provided." As I noted above,
the State does allege in its complaint that "defendants ... in turn
contact one of a certain select few Delaware florists who had
previously agreed to join defendants' Network as 'members.'"
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Nevertheless, I cannot conclude at this time, reading the State's
allegations in the light most favorable to the State, that there is no
confusion as to the source. This is a question of fact that will have to
await the development of a more complete factual record.
M a t 21.
LEGAL ANALYSIS - POINT II
THE AMERICAN BAR ASSOCIATION HAS CONCLUDED
THAT SUCH ADVERTISEMENT CAN BE MISLEADING
Apparently, Siegfried & Jensen is not the only law firm in the United States to
purchase such advertising (viz. buying yellow page advertisements in an out-of-town
telephone directory with no address listed in the advertisement.). In 2003, the American
Bar Association adopted the following changes to Model Rule 7.2:
Any communication made pursuant to this Rule shall include the
name and office address of at least one lawyer or law firm
responsible for its content. (Changes emphasized.)
Indeed, the Utah Supreme Court is on the verge of adopting a nearly identical rule
in Utah. (See Notice of Proposed Amendments to Utah Court Rules dated April 5, 2005.)
Again, this is not a lawsuit against Siegfried & Jensen. If the new rule is passed in
Utah, Siegfried & Jensen will presumably change its advertising accordingly. Rather, this
lawsuit is against Dex, because Dex promotes and sells such misleading advertising.
However, the important issue here is that the American Bar Association (and
potentially the Utah Supreme Court) has concluded that such advertising (vis. buying
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yellow page advertising in an out-of-town telephone directory with no address listed in
the advertisement) can be misleading. See Comment 1 to Revised Rule 7.2:
... advertising by lawyers entails the risk of practices that are
misleading or overreaching. (Emphasis added.)
Also, the ABA Reporter's Explanation of Changes to Model Rule 7.2 explains the
requirement to include an office address on all advertising:
Because ... lawyers frequently advertise in locations where they do
not maintain an office, the Commission has added a requirement that
each advertisement include an office address for the law firm or
lawyer named in the advertisement. This information ... will provide
prospective clients with important information about where the
lawyer or law firm is located - an important fact in this era of multijurisdictional advertising.
In short, the American Bar Association (and potentially the Utah Supreme Court) has
already concluded that such advertisements (viz. buying yellow page advertisements in an
out-of-town telephone directory with no address listed in the advertisement) are either
misleading or potentially misleading.
In summary, there are two ways to stop such misleading advertising. The first is a
lawsuit against the telephone company for selling deceptive advertising. The second is an
ethical action against the law firm for buying such deceptive advertising. Neither of the
above is exclusive. Of course, this lawsuit is the former.
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LEGAL ANALYSIS - POINT III
DEX IS NOT PROTECTED BY A FILED TARIFF
The "Certified Question" also asks whether "... defendants are exempt from
liability under Utah Code Ann. § 13-1la-5(l) which states:
This chapter does not apply to: (1) conduct in compliance with the
orders or rules of, or a statute administered by, a federal, state, or
local governmental agency...
Dex has, in fact, filed a tariff with the Utah Public Service Commission. (R. at 5659.) The tariff provides:
The Company provides one free listing in the White and Yellow
Page directories covering the exchange in which the MEL CO is
located; however, at the customer's request, the listing maybe
omitted at no charge. Additional listings may be provided at rates
and charges for business additional listings.
(R. at 57).
Chief Justice Rehnquist's concurring opinion in the case of American Telephone
and Telegraph Co. v. Central Office Telephone, Inc., 524 U.S. 214, 229-231,118 S. Ct.
1956, 141 L. Ed. 2d 222 (1998) makes it abundantly clear that tariffs supersede other laws
only where enforcement of those laws would require violation of the tariffs. In this case,
Dex may easily comply with both the tariff and the Act.
A similar Act was recently interpreted by the Colorado Supreme Court, in the case
ofShowpiece Homes Corp. v. Assurance Company of America, 38 P.3d 47 (Colo. 2002).
After finding that the insurance law of that state did not preempt the Colorado Consumer
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Protection Act (CCPA), the court went on to interpret the following language in the
CCPA (which is essentially the same language as in the Utah Act, Section 13-1 la-5(l),
Utah Code Ann.):
(1) This article does not apply to (a) Conduct in compliance with the
orders or rules of, or a statute administered by, a federal, state, or
local governmental agency...
Showpiece, supra, 38 P.3d at 56.
The Colorado Supreme Court rejected the argument that because some conduct is
regulated, that conduct is exemptfromthe CCPA. Rather, it ruled that the CCPA did
indeed apply to the conduct of an insurance company, adopting the following explanation
of the Tennessee Court of Appeals.
The purpose of the exemption is to insure that a business is not
subjected to a lawsuit under the Act when it does something required
by law, or does something that would otherwise be a violation of the
Act, but which is allowed under other statutes or regulations. It is
intended to avoid conflict between laws, not to excludefromthe
Act's coverage every activity that is regulated by another statute or
agency.
Id.
In the instant matter, the tariff requires Dex to provide one free listing in the White
and Yellow Page directories. It does not require or specifically allow any advertisement
to omit the address of the customer, regardless of whether Dex charges for the listing or
not. Therefore, the purpose of the Utah Truth in Advertising Act is not accomplished by
exempting all of Dex's actions having anything to do with the tariff.
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CONCLUSION
Dex publishes advertisements with Market Expansion Line numbers, that is, local
numbers for businesses that are not local. When consumers see such an advertisement
(without an address) in their local directory, having a telephone number with a local
prefix (which prefix has been designated by Dex as being local), they are deceived.
These facts, together with the other facts alleged in the Amended Complaint,
demonstrate that DeBry has stated a cause of action under the Utah Truth in Advertising
Act. Accordingly, this Court should answer the first part of the certified question in the
affirmative, that is, the defendants violated Utah Code Ann. § 13-1 la-3(l)(b), (d), or (t).
Furthermore, the filed tariff does not specifically address misleading advertising.
So the second part of the certified question should be answered in the negative, that is, the
defendants are not exempt under Utah Code Ann. § 13-1 la-5(l).
DATED this Z°\^day
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ROBERT J. DEBRY & ASSOCIATES
Attorneys for Plaintiff and Appellant

— * < ^ —

v

^ 7 t V

Lynn P. Heward
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ADDENDUM

Document

Record No.

Utah Truth in Advertising Act

(Not Applicable)

Order Certifying State Law Question

(Not Applicable)

Amended Complaint

26

Order Granting Defendants' Motion to Dismiss
Exhibits
A. Ogden Local Calling Region
B. Siegfried & Jensen advertisement
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UTAH TRUTH IN ADVERTISING ACT
CHAPTER 11a, TITLE 13, UTAH CODE

§ 13-lla-l. Purpose
The purpose of this chapter is to prevent deceptive, misleading, and false advertising
practices and forms in Utah. This chapter is to be construed to accomplish that purpose
and not to prohibit any particular form of advertising so long as it is truthful and not
otherwise misleading or deceptive.
§ 13-lla-2. Definitions
As used in this chapter:
(1) "Advertisement" means any written, oral, or graphic statement or representation made
by a supplier in connection with the solicitation of business. It includes, but is not limited
to, communication by noncable television systems, radio, printed brochures, newspapers,
leaflets, flyers, circulars, billboards, banners, or signs. It does not include any oral, in
person, representation made by a sales representative to a prospective purchaser.
(2) To "clearly and conspicuously disclose" means:
(a) in the print media:
(i) to state in typeface that is sufficiently bold to be obviously seen;
(ii) to state in type size of at least 10 point type for a 14" x 23" document, and, in larger
documents, of a type size of proportionately the same size; and
(iii) to place in the text so as to be obviously seen;
(b) in radio advertising, to verbally state in the same volume as that used in the
advertisement;
(c) in television advertising, the method for print media or radio advertising is acceptable
unless contrary to other governing laws.
(3) "Generic good" means a product which is offered for sale under its common
descriptive name rather than under a trademark, trade name, brand name, house brand, or
other distinguishing appellation.
(4) "Goods and services" means all items which maybe the subject of a sales transaction.
(5) "Nondiscounted price" means a price at which the goods or services are offered at the
time of the price assessment without a temporary store reduction in price.
(6) "Person" means an individual, including a consumer, corporation, government, or
governmental subdivision or agency, business trust, estate, trust, partnership,
unincorporated association, two or more of any of the foregoing having a joint or
common interest, or any other legal or commercial entity.
(7) "Price assessment" means the determination of the prices underlying a price
comparison.

(8) "Price assessor'1 means a firm or individual that determines the prices, including the
reference prices, underlying the price comparison, or who makes the price comparison.
(9) "Price comparison" means any express representation that a specific savings,
reduction, or discount exists or will exist between the supplier's advertised price and
another specific price. A representation which does not reasonably imply a comparison to
identifiable prices or items does not express a price comparison. Language constituting
mere sales "puffing" is not prohibited by this chapter.
(10) "Product area" means the geographical area in which the prospective purchasers to
whom the advertisement is aimed could reasonably be expected to seek the goods or
services in question.
(11) "Reference price" means a higher price to which a supplier compares a lower price to
indicate that a reduction in price exists or will exist.
(12) "Regular price" means the price at which a supplier has recently offered the goods or
services for sale in good faith in the regular course of business. Every price represented in
an advertisement is considered a regular price unless it is specifically represented as a
price other than a regular price, such as a discount price or a manufacturer's suggested
price. It is prima facie evidence that a price is other than a regular price when it was not
offered as the nondiscount price of the goods or services for the 15 days immediately
preceding an advertisement of the price, and the price change during the 15 day period
was not due to price changes inherent in the pricing of seasonal or perishable goods, due
to changes in cost of the goods or services to the supplier, or due to pricing changes made
to match a competitor's price.
(13) "Sales transaction" means a sale, lease, assignment, award by chance, or other
written or oral transfer or disposition of goods, services, or other property, both tangible
and intangible (except securities and insurance), to a person or business, or a solicitation
or offer by a supplier with respect to any of these transfers or dispositions. It includes any
offer or solicitation, any agreement, and any performance of an agreement with respect to
any of these transfers or dispositions.
(14) "Supplier" means a seller, lessor, assignor, offeror, broker, or other person who
regularly solicits, engages in, or enforces sales transactions, whether or not he deals
directly with the purchaser.
§ 13-1 la-3. Deceptive trade practices enumerated-Records to be kept- Defenses
(1) Deceptive trade practices occur when, in the course of his business, vocation, or
occupation:
(a) A person passes off goods or services as those of another.
(b) A person causes likelihood of confusion or of misunderstanding as to the source,
sponsorship, approval, or certification of goods or services.
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(c) A person causes likelihood of confusion or of misunderstanding as to affiliation,
connection, association with, or certification by another.
(d) A person uses deceptive representations or designations of geographic origin in
connection with goods or services.
(e) A person represents that goods or services have sponsorship, approval, characteristics,
ingredients, uses, benefits, or qualities that they do not have or that a person has a
sponsorship, approval, status, affiliation, or connection that he does not have.
(f) A person represents that goods are original or new if they are deteriorated, altered,
reconditioned, reclaimed, used, or second-hand.
(g) A person represents that goods or services are of a particular standard, quality, or
grade, or that goods are of a particular style or model, if they are of another.
(h) A person disparages the goods, services, or business of another by false or misleading
representation of fact.
(i) A person advertises goods or services or the price of goods and services with intent not
to sell them as advertised. If specific advertised prices will be in effect for less than one
week from the advertisement date, the advertisement must clearly and conspicuously
disclose the specific time period during which the prices will be in effect.
(j) A person advertises goods or services with intent not to supply a reasonable expectable
public demand, unless:
(i) the advertisement clearly and conspicuously discloses a limitation of quantity; or
(ii) the person issues rainchecks for the advertised goods or services.
(k) A person makes false or misleading statements of fact concerning the reasons for,
existence of, or amounts of price reductions.
(1) A person makes a comparison between his own sale or discount price and a
competitor's nondiscounted price without clearly and conspicuously disclosing that fact.
(m) A person, without clearly and conspicuously disclosing the date of the price
assessment makes a price comparison with the goods of another based upon a price
assessment performed more than seven days prior to the date of the advertisement or uses
in an advertisement the results of a price assessment performed more than seven days
prior to the date of the advertisement without disclosing, in a print ad, the date of the
price assessment, or in a radio or television ad, the time frame of the price assessment.
(n) A person advertises or uses in a price assessment or comparison a price that is not his
own unless this fact is:
(i) clearly and conspicuously disclosed; and
(ii) the representation of the price is accurate. With respect to the price of a competitor,
the price must be one at which the competitor offered the goods or services for sale in the
product area at the time of the price assessment, and must not be an isolated price.
(o) A person represents as independent an audit, accounting, price assessment, or
comparison of prices of goods or services, when such audit, accounting, price assessment,
or comparison is not independent. Such audit, accounting, price assessment, or
3

comparison shall be independent if the price assessor randomly selects the goods to be
compared, and the time and place of such comparison, and no agreement or understanding
exists between the supplier and the price assessor that could cause the results of the
assessment to be fraudulent or deceptive. The independence of such audit, accounting, or
price comparison is not invalidated merely because the advertiser pays a fee therefor, but
is invalidated if the audit, accounting, or price comparison is done by a full or part time
employee of the advertiser.
(p) A person represents, in an advertisement of a reduction from the supplier's own prices,
that the reduction is from a regular price, when the former price is not a regular price as
defined in Subsection 13-1 la-2 (12).
(q) A person advertises a price comparison or the result of a price assessment or
comparison that uses, in any way, an identified competitor's price without clearly and
conspicuously disclosing the identity of the price assessor and any relationship between
the price assessor and the supplier. Examples of disclosure complying with this section
are: "Price assessment performed by Store Z"; "Price assessment performed by a certified
public accounting firm"; "Price assessment performed by employee of Store Y."
(r) A person makes a price comparison between a category of the supplier's goods and the
same category of the goods of another, without randomly selecting the individual goods
or services upon whose prices the comparison is based. For the purposes of this
subsection, goods or services are randomly selected when the supplier has no advance
knowledge of what goods and services will be surveyed by the price assessor, and when
the supplier certifies its lack of advance knowledge by an affidavit to be retained in the
supplier's records for one year.
(s) A person makes a comparison between similar but nonidentical goods or services
unless the nonidentical goods or services are of essentially similar quality to the
advertised goods or services or the dissimilar aspects are clearly and conspicuously
disclosed in the advertisements. It is prima facie evidence of compliance with this
subsection if:
(i) the goods compared are substantially the same size; and
(ii) the goods compared are of substantially the same quality, which may include similar
models of competing brands of goods, or goods made of substantially the same materials
and made with substantially the same workmanship. It is prima facie evidence of a
deceptive comparison under this section when the prices of brand name goods and
generic goods are compared.
(t) A person engages in any other conduct which similarly creates a likelihood of
confusion or of misunderstanding.
(2) Any supplier who makes a comparison with a competitor's price in advertising shall
maintain for a period of one year records that disclose the factual basis for such price
comparisons and from which the validity of such claim can be established.
4

(3) It shall be a defense to any claim of false or deceptive price representations under this
chapter that a person:
(a) has no knowledge that the represented price is not genuine; and
(b) has made reasonable efforts to determine whether the represented price is genuine.
(4) Subsections (l)(m) and (q) do not apply to price comparisons made in catalogs in
which a supplier compares the price of a single item of its goods or services with those of
another.
(5) In order to prevail in an action under this chapter, a complainant need not prove
competition between the parties or actual confusion or misunderstanding.
(6) This chapter does not affect unfair trade practices otherwise actionable at common
law or under other statutes of this state.
§ 13-lla-4. Jurisdiction of district courts—Injunctive relief—Damages— Attorneys'
fees-Corrective advertising-Notification required
(1) The district courts of this state have jurisdiction over any supplier as to any act or
practice in this state governed by this chapter or as to any claim arising from a deceptive
trade practice as defined in this chapter.
(2)(a) Any person or the state may maintain an action to enjoin a continuance of any act in
violation of this chapter and, if injured by the act, for the recovery of damages. If, in such
action, the court finds that the defendant is violating or has violated any of the provisions
of this chapter, it shall enjoin the defendant from continuance of the violation. It is not
necessary that actual damages be proven.
(b) In addition to injunctive relief, the plaintiff is entitled to recover from the defendant
the amount of actual damages sustained or $2,000, whichever is greater.
(c) Costs shall be allowed to the prevailing party unless the court otherwise directs. The
court shall award attorneys' fees to the prevailing party.
(3) The court may order the defendant to promulgate corrective advertising by the same
media and with the same distribution and frequency as the advertising found to violate
this chapter.
(4) The remedies of this section are in addition to remedies otherwise available for the
same conduct under state or local law.
(5) No action for injunctive relief may be brought for a violation of this chapter unless the
complaining person first gives notice of the alleged violation to the prospective defendant
and provides the prospective defendant an opportunity to promulgate a correction notice
by the same media as the allegedly violating advertisement. If the prospective defendant
does not promulgate a correction notice within ten days of receipt of the notice, the
complaining person may file a lawsuit under this chapter.
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§ 13-1 la-5. Exemptions
This chapter does not apply to:
(1) conduct in compliance with the orders or rules of, or a statute administered by, a
federal, state, or local governmental agency;
(2) publishers, broadcasters, printers, or other persons engaged in the dissemination of
information or reproduction of printed or pictorial matters who publish, broadcast, or
reproduce material without knowledge of its deceptive character; or
(3) actions or appeals pending on the effective date of this chapter.
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UNITED STATES COURT OF APPEALS
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TENTH CIRCUIT
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ROBERT J. DEBRY AND
ASSOCIATES, P.C., a Utah corporation,
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No. 04-4049
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QWEST DEX, INC., a Colorado
corporation; and DEX MEDIA WEST,
LLC, a Delaware limited liability
corporation,
Defendants-Appellees.

ORDER CERTIFYING STATE LAW QUESTION

Before HENRY, BALDOCK, and BRISCOE, Circuit Judges,

The United States Court of Appeals for the Tenth Circuit, on its own motion
pursuant to 10th Cir. R. 27.1 and Utah R. App. P. 41, certifies the following question to
the Utah Supreme Court:
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Whether Defendants violated Utah Code Ann. § 13-1 la-3(l)(b), (d), or (t)1
when they published in their 2003-2004 Ogden-area telephone directory a
table of numerical prefixes associated with a 'local calling area'1 and
advertisements by third parties that include a market expansion line
telephone number without any physical business address; and if so, whether
Defendants are exempt from liability under Utah Code Ann. § 13-1 Ia-5(l). 2
The certified question is dispositive of an issue of law in a proceeding before the Tenth
Circuit and no Utah law appears to control the answer to the certified question. £ee Utah
R. App. P. 4l(c)(l)(B)-(C). The facts relevant to the determination of the certified
question are set forth below, Utah R. App. P. 41(c)(2).
I.
Defendants Qwest Dex, Inc. and Dex Media West, LLC (collectively "Dex") print
telephone directories in Utah- Each city in Utah has a series of numerical prefixes for

1

Section 13-1 la-3 provides in relevant part:

(1) Deceptive trade practices occur when, in the course of his business,
vocation, or occupation:
»«»

(b) A person causes likelihood of confusion or
misunderstanding as to the source, sponsorship, approval, or
certification of goods or services.
»«•

(d) A person uses deceptive representations or designations of
geographic origin in connection with goods and services.
(t) A person engages in any other conduct which similarly
creates a likelihood of confusion or misunderstanding.
2

Section 13-1 la-5(l) provides the Utah Truth in Advertising Act does not apply to
"conduct in compliance with the orders or rules of, or a statute administered by, a federal,
state, or local governmental agencyf.]"
2

telephone listings in that city. Dex's telephone directories state vihe prefix(es) listed
beside your community and those communities listed below it, represent your local
calling area/5 The directories then list all the prefixes associated with the local calling
area.
Dex's customers may purchase a market expansion line ("MEL") numberfromthe
company. A MEL number allows members of the public in a particular region to dial a
local telephone number and connect with an out-of-rcgion business without incurring
long distance charges. For example, a Salt Lake City business may secure a MEL number
with an Ogden prefix, thereby permitting a person in Ogden to call the Salt Lake City,
business without incurring long distance charges. Dex, through its yellow pages, allows
businesses to advertise their goods or services with their MEL number* Dex does not
require businesses to include a physical address in their advertisements, Dex's MEL
program is in compliance with the terms and conditions of an "Exchange and Network
Services Tariff' on file with the Utah Public Service Commission.
Plaintiff Robert J. Debiy and Associates, P.C. (''Debiy") opened law offices in
Ogden and Provo. Apparently concerned with Dex's MEL program, Debiy hired a
marketing researchfirmto conduct a survey in the Ogden area. The survey "showfedj
that 67% of Dex customers are tricked or misled when they see a 'Market Expansion
Line' telephone number in their local Dex yellow page directory with no listed address,

3

because they believe that the business or profession actually has a local Ogden office."
Debry provided the results of the survey to Dex.
Debry thereafter sued Dcx in the second district court, Weber county, Utah. Debry
alleged Dex's sale of advertisements with a MEL number and without a corresponding
business address violated three subsections of the Utah Truth in Advertising Act
("UTIAA"). See Utah Code Ann. § 13-1 la-3(l)(b), (d), (t). Debry further alleged it
incurred damages as a result of Dcx's MEL program. Dcx removed the case to the
United States District Court for the District of Utah. See 28 U.S.C. § 1441.
The federal district court dismissed Debry's complaint for failure to state claim
upon which relief could be granted under the UTIAA. See Fed. R. Civ. P. 12(b)(6). The
court first found Debry's claim under Utah Code Ann, § 13-1 la-3(l)(b) failed because
Debry's complaint did not allege Dcx's MEL program caused a likelihood of confusion as
to the "source" of goods or services. The court interpreted "source5* as referring to a
"product's manufacturer or a service' % provider rather than the geographic location in
which the product or service originates." The court next found Debiy's claim under § 131 la-3(l)(d) failed because Dex did not make any deceptive representations or
designations of geographic origin in connection with goods or services. Instead, the court
reasoned Dcx did not make any representations or designations as to the geographic
origin of legal services because the Ogden telephone directory only "convey[ed] to phone
book users the prefixes they may dial from an Ogden telephone without incurring long

4

distance charges." Finally, the court found Debry's claim under § 134 la-3(l)(t) failed
because Debry did not plead facts that, if true, would show Dex's MEL program created a
likelihood of confusion or misunderstanding. The court, in light of its conclusion that
Debry failed to state a claim upon which relief could be granted, did not decide the
question whether Dex was exempt from liability under the UTIAA because its conduct
was in compliance with a tariff on file with the Utah Public Service Commission. See
UtahCodeAnn.§13-lla-5(l).
II.
This proceeding involves important questions of Utah law. Neither the Utah
Supreme Court nor the Utah Court of Appeals have decided a case arising under the
UTIAA. Therefore, this court concludes certification of the above question would further
the interests of comity and federalism by giving the Utah Supreme Court an opportunity
to answer the question in the first instance should it elect to do so under Utah R. App. P.
41(e). The Clerk of this court shall transmit a copy of this certification order to counsel
for all parties. The Clerk shall also forward, under the Tenth Circuit's official seal, a
copy of this certification order and the briefs filed in this court to the Utah Supreme
Court. This appeal is ordered STAYED pending resolution of the certified question.
Entered for the Court,

Bobby R.Baldock
Circuit Judge
5
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LYNN P. HEWARD #1479
ROBERT J. DeBRY & ASSOCIATES
Attorneys for Plaintiff
4252 South 700 East
Salt Lake City, Utah 84107
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IN THE UNITED STATES DISTRICT COURT ' '' '
FOR THE DISTRICT OF UTAH, NORTHERN DIVISION

ROBERT J. DeBRY AND ASSOCIATES, P.C.,
a Utah corporation,

AMENDED COMPLAINT

Plaintiff,
vs,
QWEST DEX, INC., a Colorado corporation,
and DEX MEDIA WEST LLC, a Delaware
Limited Liability Company,

Civil No. 1:03CV99
Judge Cassell

Defendants.

Plaintiff complains of defendants, alleging as follows:
PARTIES
1.

Plaintiff Robert J. DeBry & Associates, P.C.

(hereafter DeBry) is a Utah professional corporation (law)
accepting clients and doing business throughout Utah.
2.

Defendant Qwest Dex, Inc. is a Colorado corporation

doing business in Utah.
3.

Defendant Dex Media West LLC is a Delaware Limited

Liability Company doing business in Utah.
4.

On September 9, 2003, Dex Media West LLC acquired

the directory publishing business of Qwest Dex, Inc.
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5.

Hereafter Qwest Dexr Inc. and Dex Media West LLC

shall be referred to jointly and separately as "Dex."

However,

all allegations regarding conduct prior to September 9, 2003
shall refer to Qwest Dex, Inc.

And all allegations regarding

conduct after September 9, 2003 shall refer to Dex Media West
LLC.

Further, all claims for damages growing out of conduct

prior to September 9, 2003 shall be deemed to be claims against
Qwest Dex, Inc.; and all claims for damages growing out of
conduct after September 9, 2003 shall be deemed to be claims
against Dex Media West LLC.
JURISDICTION AND VENUE
6.

The conduct and activities alleged herein took place

in the State of Utah.

This case was originally filed in the

Second District Court, Weber County, Utah; however, on September
3, 2003, defendants removed the case to federal court.
7.

This Court has jurisdiction of this controversy

since the case was removed pursuant to 28 U.S.C. §§ 1332, 1441,
and 1446.
8.

Venue is properly laid in this Court pursuant to 28

U.S.C. § 1441(a).
BACKGROUND FACTS
9.

DeBry is a law firm practicing law throughout the

State of Utah.
10.

Dex prints telephone directories throughout the
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State of Utah.

Dex sells advertising in the "yellow page"

sections of such telephone directories.
11.

DeBry purchases yellow page advertisements from

Dex in directories throughout the State of Utah.
LOCAL TELEPHONE PREFIXES
12.

Each city in Utah has a series of numerical

prefixes for telephone listings in that city.

For example, page

61 of the 2003-2004 Dex Ogden Utah telephone directory states in
part:
Ogden & Vicinity Local Calling Region
The prefix(es) listed beside your community
and those communities listed below it,
represent your local calling area . . . For
Qwest Customers, this is a complete list of
your calling area:
*

*

*

Prefixes Include:
(317, 332, 334, 337, 340, 387, 392, 393, 394,
395, 398, 399, 409, 436, 452, 457, 459, 469,
475, 476, 479, 528, 605, 612, 620, 621, 622,
624, 625, 626, 627, 629, 640, 648, 650, 659,
670, 681, 689, 697, 720, 729, 730, 731, 732,
737, 740, 749, 751, 752, 760, 761, 778, 781,
782, 786, 866, 881, 917)
Therefore, by referring to such prefixes, members of the
public are able to determine in which city a particular telephone
number is situated.
MARKET EXPANSION LINE
13. Dex customers outside of a local city area have been
able to purchase a service called "Market Expansion Line" from a
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sister corporation of Qwest Dex, Inc. (Qwest Corporation).
14.

Qwest Dex, Inc.'s sister corporation (Qwest

Corporation) has used the following advertisement on its website
to sell such "Market Expansion Lines'':
Market Expansion Line
Whether you're in New York or New Orleans,
you now have the ability to call from any
number and have the call automatically routed
to another local or long distance location
with Qwest's Market Expansion Line (MEL).
Benefits
•
•
•
•
•
•
•
15.

Cost efficient
Easy customer access
Local presence in new markets
An economical way to test new markets
Separate phone numbers for different
promotions to track the effectiveness of
campaign
A hotline for customers or suppliers in
different areas.
Provide service in an expanded area
This complaint does not challenge Qwest

Corporation for selling such "Market Expansion Lines"; and Qwest
Corporation is therefore not listed as a defendant.

In short,

there is nothing inherently wrong with a person or business in
one city (say Salt Lake City) purchasing a "Market Expansion
Line" (say with an Ogden prefix) from Qwest Corporation so that
family or customers from Ogden can call Salt Lake City without
any long distance charge by simply dialing a local Ogden phone
number(so long as the family or customers realize that they are

5
calling Salt Lake City).
16.

When residents of one city (for example Ogden) see

a yellow page advertisement in an Ogden directory from a
business or profession located in a second city (say Salt Lake
City); the residents of the first city (say Ogden) are not
misled, if they see an Ogden telephone prefix (purchased as a
"Market Expansion Line") plus a Salt Lake City address for the
business or profession which purchased the yellow page
advertisement.

Thus, when the Salt Lake City address is listed,

the Ogden residents are aware that they can reach a Salt Lake
City business or profession by calling a local (Ogden) toll-free
number.
17.

But when residents of one city (say Ogden) see a

yellow page advertisement in an Ogden directory, from a business
or profession located in a second city (say Salt Lake City); the
residents of the first city (say Ogden) are totally misled, if
they see an Ogden telephone prefix (purchased as a "Market
Expansion Line") but no address at all within the yellow page
advertisement.

In short, when the yellow page advertisement

includes a local Ogden telephone number (purchased as a "Market
Expansion Line"), but no address, the Ogden residents reasonably
(but falsely) believe that they are calling a business or
profession in Ogden. (See 112 above.)
18.

However, even though there is nothing inherently
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improper about a "Market Expansion Line" (515 above), agents
from Dex intentionally utilize such "Market Expansion Lines" in
a deceptive manner in selling their yellow page advertisements.
Specifically, agents from Dex recommend, encourage and permit
advertisers in a particular city (say Salt Lake City) to
purchase yellow page advertisements in the phone directory of a
second city (say Ogden), which advertisements include a local
Ogden telephone number (purchased as a "Market Expansion Line")
but no listed address.
19. When the "Market Expansion Line" is used in a
yellow page advertisement without a listed address, citizens and
consumers are deceived because they reasonably believe they are
doing business with a local (say Ogden) company or profession,
when they are really doing business with a company or profession
in a second city (say Salt Lake City).
20,

Examples of deceptive "Market Expansion Line"

listings in the June 2002/2003 Ogden Dex yellow page directory
are as follows:
a.

Page 4 67 in the Ogden yellow pages lists a

moving company with no address and a local Ogden phone number
(purchased as a "Market Expansion Line").

When an Ogden

resident calls that local Ogden number, a Salt Lake City mover
answers the phone.

(And the Ogden resident possibly contracts

with a Salt Lake City moving company —

thinking he has
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contracted with an Ogden moving company.)
b.

Page 8 in the Ogden yellow pages lists a

plumbing, heating, and air conditioning company with no address
and a local Ogden phone number (purchased as a "Market Expansion
Line").

When an Ogden resident calls that local Ogden number, a

Salt Lake City plumbing, heating and air conditioning person
answers the phone.

(And the Ogden resident possibly contracts

with a Salt Lake City plumbing, heating, and air conditioning
company —

thinking he has contracted with an Ogden plumbing,

heating, and air conditioning company.)
c.

Page 200 in the Ogden yellow pages lists a

company that services computer printers, with no address and a
local Ogden phone number (purchased as a "Market Expansion
Line").

When an Ogden resident calls that local Ogden number, a

Salt Lake City printer repairman answers the phone.

(And the

Ogden resident possibly contracts with a Salt Lake City printer
repairman —

thinking he has contracted with an Ogden printer

repairman.)
d.

Page 204 in the Ogden yellow pages lists a

company that does concrete sawing and drilling, with no address
and a local Ogden phone number (purchased as a "Market Expansion
Line"). When an Ogden resident calls that local Ogden number, a
concrete worker in Salt Lake City answers the phone.

(And an

Ogden resident possibly contracts with a Salt Lake City concrete
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sawing and drilling company —

thinking he has contracted with

an Ogden concrete sawing and drilling company.)
21. As described above, when used in yellow page
advertisements without a listed address, the "Market Expansion
Line" is an advertising ploy which permits businesses or
professions in one city to falsely pretend that they have
offices in a second city.
22. Dex benefits from selling deceptive advertisements
which include a "Market Expansion Line" phone number with no
address because Dex can sell more advertisements in yellow page
directories to businesses and professions from outside cities
who have no local office in that particular city (say Ogden).
23. Dex also benefits from selling deceptive
advertisements which include a "Market Expansion Line" but no
local address, because local businesses and professions, who are
actually located in the city represented by the directory (say
Ogden), must then purchase more and larger advertisements in the
advertising directory of their own city (say the Ogden
directory) to compete with businesses and professions (from
other cities) who pretend to have offices in that second city
(say Ogden) by means of buying yellow page ads which include a
"Market Expansion Line" but no listed address.
24.

A statistical survey in Ogden has shown that 67%

of Dex customers are tricked or misled when they see a "Market
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Expansion Line" telephone number in their local Dex yellow page
directory with no listed address, because they believe that the
business or profession actually has a local Ogden office, when
there is in fact no local Ogden office (but only a "Market
Expansion Line").

Dex was given a copy of the results of the

survey; and thus, Dex had absolute knowledge that the use of
"Market Expansion Lines" with no address was deceptive.
EFFECT ON DEBRY
25.

DeBry established law offices in Ogden and Provo.

26.

By reason of Dex's selling yeilow page

advertisements in Ogden & Provo directories which include local
"Market Expansion Lines" but no listed address, to attorneys who
did not have offices in Ogden or Provo, DeBry was damaged in an
amount to be determined at trial,
TIMING
27. Prior to September 9, 2003, the Utah yellow page
directories, described above, were published by Qwest Dex, Inc.
FIRST CAUSE OF ACTION
28.

DeBry incorporates the foregoing allegations.

29.

By selling yellow page advertisements which

include a "Market Expansion Line" but no listed address, Dex
caused the likelihood of confusion or misunderstanding, as to
the geographic location of other attorneys, who compete with
DeBry for new clients.
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30.

This is a deceptive trade practice under

Subsection 13-lla-3(1)(b) of the Utah

Code.

31. Dex, in the course of its business, by selling
yellow page advertisements which include a "Market Expansion
Line" but no listed address, has used deceptive representations
or designations of geographic origin in connection with legal
services it advertised on behalf of some of DeBry's competitors.
32.

The sale of yellow page advertisements which

include a "Market Expansion Line" but no listed address, is a
deceptive trade practice under Subsection 13-lla-3(l)(d) of the
Utah

Code.
33.

Defendants' sale of yellow page advertisements

which include a "Market Expansion Line" but no listed address,
created a likelihood of confusion or of misunderstanding for
members of the public seeking legal services.
34.

The sale of yellow page advertisements which

include a "Market Expansion Line" but no listed address, is a
deceptive trade practice under Subsection 13-lla-3(l) (t) of the
Utah

Code.
35.

Under Subsection 13-lla-3(5) of the Utah Code, it

does not matter that Dex was not in competition with DeBry.
36.

DeBry gave Dex notice of these violations as set

forth in Subsection 13-lla-4(5) of the Utah

Code.
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37.

Dex should be enjoined from continuing to publish

such misleading yellow page advertisements (viz. a uMarket
Expansion Line" with no listed address, advertising a business
or profession from another city).
38.

DeBry has been damaged by reason of Dex's

violations of Subsection 13-lla-3(l) of the Utah Code in that
potential clients have been lost, the effectiveness of DeBry's
yellow page advertising has been diluted, and the value of
branch offices has been diminished.
SECOND CAUSE OF ACTION
39.

DeBry incorporates the foregoing allegations.

40.

Dex intentionally interfered with DeBry's

potential economic relations.
41.

Dex interfered for an improper purpose or by

improper means.
42.

Dex's improper means included publishing

misleading yellow page advertisements in violation of Chapter
11a of Title 13 of the Utah

Code.

43.

Dex's interference caused economic injury to

44.

DeBry is entitled to damages for this economic

DeBry.

injury as set forth, above, by reason of this tort of
intentional interference with prospective economic relations.
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PUNITIVE DAMAGES
45.

Dex knew that the selling of yellow page

advertisements which include a "Market Expansion Line" but no
listed address would deceive and mislead consumers.
46.

Dex has written internal standards and policies

which prohibit the acceptance or printing of misleading yellow
page advertisements.

Therefore, the sale of yellow page

advertisements which include a "Market Expansion Line" telephone
listing, but no listed address, violates Dex's own written
standards.
47. Dex nevertheless advertised and earned a profit
from such misleading sales.
48. Dex continued such willful misconduct despite
DeBry's complaints and presentation of statistical evidence
showing the percentage of the calling consumers that were being
misled.
49. Dex's willful actions in selling yellow page
advertisements which include a "Market Expansion Line" but no

listed address manifests a knowing and reckless indifference and
disregard toward the rights of others.
50.

Dex's actions warrant the imposition of punitive

and exemplary damages.
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WHEREFORE, plaintiff prays for judgment against
defendants, jointly and severally, as follows:
1.

An injunction prohibiting Dex from continuing to

publish such misleading yellow page advertisements (viz. a
"Market Expansion Line" with no listed address, advertising a
business or profession from another city).
2.

Compensatory, actual, and statutory damages as may

be shown at trial.
3.

Punitive damages in an amount of one to nine times

the amount of compensatory and actual damages.
4.

Attorney fees.

5.

Costs of the Court and such other relief as the

Court may deem just and equitable.
DATED this 2/ ~*

day of

M> v*^-J*—-

, 2003.

ROBERT J. DeBRY & ASSOCIATES
Attorneys for Plaintiff

LYNN P. HEWARD
Plaintiff's address;
4252 South 700 East
Salt Lake City, UT 84107
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MAILING CERTIFICATE
I hereby certify that a true and exact copy of the
foregoing Amended Complaint was mailed to Joseph J. Joyce and
James D. Franckowiak, STRONG & HANNI, 9 Exchange Place, Sixth
Floor, Salt Lake City, UT

84111 and to Bobbee J. Musgrave and

Paul J. Lopach, PERKINS COIE, 1899 Wynkoop Street, Suite 700,
Denver, CO

80202-1043, on this

?/-" day of

/t£w. • /«—

,

2003.
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ROBERT J. DeBRY AND ASSOCIATES,
P.C., a Utah Corporation,
Plaintiff,

ORDER GRANTING
DEFENDANTS' MOTION TO
DISMISS

vs.

QWEST DEX, INC., a Colorado Corporation,
and DEX MEDIA WEST LLC, a Delaware
Limited Liability Company,

Case No. 1:03CV0099

Defendants.

Before the court are Defendants Qwest Dex, Inc.'s and Dex Media West LLC's
(collectively "Dex") Motion to Dismiss All Claims (#37-1), Plaintiff Robert J. DeBry and
Associates, P.C.'s ("DeBry") Motion for Partial Summary Judgment (#44-1), and DeBry's
Motion for Leave to File Surreply Memorandum (#61-1). The court has carefully considered the
supporting and opposing memoranda filed in conjunction with each motion. Because the court
agrees with Dex that DeBry has failed to state a claim upon which relief can be granted, the court
GRANTS Dex's motion. Accordingly, the court DENIES DeBry's motion for partial summary
judgment as MOOT and DENIES DeBry's motion to file a surreply memorandum.

I. BACKGROUND
This case stems from advertisements Dex published in its 2003-2004 Ogden, Utah
telephone directory. DeBry contends Dex intentionally interfered with DeBry's potential
economic relations and violated the Utah Truth in Advertising Act1 (TIAA) by publishing yellow
page ads that contained a business's market expansion line (MEL) phone number but no address.
A MEL number allows customers to dial a local phone number to connect with an out-of-area
business without paying long distance charges. For example, telephone calls from Ogden, Utah,
to Salt Lake City, Utah, are usually long-distance. A Salt Lake City business, however, could
secure a MEL number with an Ogden prefix. Should an Ogden customer dial the Salt Lake City
business's Ogden MEL number, the call is automatically routed to the Salt Lake City office,
thereby saving the Ogden customer long distance costs.
DeBry claims the ads in Dex's phone book are deceptive trade practices under the TIAA
because the ads contain Ogden-area prefixes even though the businesses are not located in
Ogden; as such, DeBiy claims, Ogden consumers are likely confused "as to the source,
sponsorship, approval, or certification of goods or services."2 In addition, DeBry claims the ads
constitute intentional interference with DeBry's potential economic relations. According to
DeBry, the ads with MEL numbers but no addresses led DeBry's potential clients to hire out-ofOgden attorneys rather than attorneys from DeBry's now-closed Ogden office because the
potential clients were unable to discern the actual physical location of DeBry's competitors.
IL ANALYSIS
A. Procedural Posture
Under Rule 12(b)(6) of the Federal Rules of Civil Procedure, a complaint may be
1

Utah Code Ann. §§ 13-lla-I to -5 (2001).

2

Utah Code Ann. § 13-1 la-3(l)(b).

2
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dismissed for failure to state a claim upon which relief can be granted "if it appears that the
plaintiff can prove no set of facts in support of the claims that would entitle the plaintiff to
relief."3 A plaintiff has "the burden of alleging sufficient facts on which a recognized legal claim
could be based."4 A plaintiff need not describe every fact in "specific detail," but "conclusory
allegations without supporting factual averments are insufficient to state a claim on which relief
can be based."5 This court must assume "[a]U well-pleaded facts, as distinguished from
conclusory allegations,"as true; "view all reasonable inferences in favor of the plaintiff;" and
liberally construe the pleadings.6 The court will examine Dex's motion under this framework.
A. DeBry's TIAA Claim
DeBry seeks relief under three subsections of Utah's TIAA. First, under § 13-1 la-3(l)(b),
DeBry alleges Dex caused a "likelihood of confusion or of misunderstanding as to the source . . .
of goods or services" by including Ogden MEL numbers in phone book ads for non-Ogden
businesses but excluding the business's address.7 Next, under § 13-lla-3(l)(d), DeBry alleges
Dex's phone book ads are deceptive trade practices because they make "deceptive
representations or designations of geographic origin in connection with goods or services."8
Finally, under § 13-1 la-3(l)(t), DeBry alleges Dex violated TIAA's catch-all provision because
publishing the ads with MEL numbers but without addresses was other "conduct which . . .

3

Jacobs, Visconsi & Jacobs, Co. v. City of Lawrence, 927 F.2d 1111, 1115 (10th Cir. 1991).

4

Hall v. Bellmon, 935 F.2d 1106,1110 (10th Cir. 1991).

"Id.
6

Ruiz v. McDonnell, 299 F.3d 1173,1181 (10th Cir. 2002) (quoting Swanson v. Bixler, 750 F.2d
810, 813 (10th Cir. 1984)).

7

Utah Code Ann. § 13-1 la-3(l)(b).

•A/.§ 13-lla-3(l)(d).
3
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creates a likelihood of confusion or of misunderstanding/'9
DeBry's first claim under § 13-1 la-3(l)(b) fails because of the language of § 13-1 la3(1 )(d). The Supreme Court recently stated "[i]t is 'a cardinal principal of statutory construction'
that 'a statute ought, upon the whole, to be so construed that, if it can be prevented, no clause,
sentence, or word shall be superfluous, void, or insignificant."'10 In this case, subsection 3(1 )(b)
of the TIAA prohibits trade practices that are likely to cause confusion or misunderstanding as to
the "source" of goods or services; subsection 3(l)(d) bans trade practices that deceptively
misrepresent "designations of geographic origin in connection with goods or services."11 If
subsection 3(l)(b)'s "source" is identical to 3(l)(d)'s "geographic origin," the latter subsection
would add nothing to the TIAA's overall statutory scheme. As a result, this court will construe
the TIAA's subsection 3(l)(b)'s reference to "source" as referring to a product's manufacturer or
a service's provider rather than the geographic location in which the product or service
originates. This interpretation gives full effect to subsection 3(1 )(d), wherein the Utah
Legislature specifically provided a remedy for geographically misdescriptive trade practices.
Viewed in this light, DeBry has not stated a claim under subsection 3(1 )(b). DeBry's
pleadings contain no factual allegations that the MELs in Dex's phone book ads caused potential
Ogden clients to contact a firm other than DeBry when the potential client actually intended to
call DeBry. Because DeBry does not claim the MEL ads caused confusion about the provider of
legal services, it fails to state a claim under § 13-1 la-3(l)(b).

9

/rf. § 13-lla-3(l)(t).

10

TRW Inc. v. Andrews, 534 U.S. 19, 31 (2001) (quoting Duncan v. Walker, 533 U.S. 167, 174
(2001)).
11

Id. § 13-1 la-3(l)(d) (emphasis added).

4
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DeBry also fails to state a claim under § 13-1 la-3(l)(d). DeBry's claim that Dex "has
used deceptive representations or designations of geographic origin in connection with legal
services it advertised on behalf of some of DeBry's competitors" stems from a table Dex printed
in the front of its 2003-2004 Ogden, Utah directory.12 Under the title "Ogden & Vicinity Local
Calling Region," the table states u[t]he prefix(es) listed beside your community and those
communities listed below it, represent your local calling area

For Qwest Customers, this is a

complete list of your calling area."13 The table then lists all Ogden-area phone prefixes. DeBry
claims the MELs in the phone book ads are geographic misrepresentations because a potential
Ogden client could compare the MEL prefix in a phone book ad against the table and thereby
assume the phone number was for an Ogden-based law firm.
This claim seems quite dubious on its face. In any event, DeBry's claim fails because the
table does not state the Ogden-area prefixes are assigned solely to Ogden-based business. Dex's
table states the "prefix(es) listed beside your community and those communities listed below it,
represent your local calling area

For Qwest Customers, this is a complete list of your

calling area."1* The table, then, conveys to phone book users the prefixes they may dial from an
Ogden telephone without incurring long distance charges. Neither the ads nor the table in Dex's
phone book state that, by dialing an Ogden-area prefix, customers will secure legal work that will
originate from an Ogden attorney. Instead, the ads simply provide a local number Ogden-area
residents may call when seeking legal representation. Thus, the ads in Dex's phone book are not
"deceptive representations or designations of geographic origin in connection with legal

12

Amended Complaint (#26-1) % 32.

x

Ud.\\2.

14

Id. (emphasis added).
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services."15 Accordingly, DeBry has failed to state a claim under § 13-1 la-3(l)(d).
Finally, DeBry fails to state a claim under §13-lla-3(l)(t). This subsection prohibits
"any other conduct which similarly creates a likelihood of confusion or of misunderstanding."16
DeBry has not pled facts that, if true, would show the ads created "a likelihood of confusion or of
misunderstanding" in a manner other than that covered by subsection 3(l)(d). As such, DeBry's
amended complaint fails to state a claim under § 13-1 la-3(l)(t).
As alternative grounds for dismissal, Dex argues DeBry's claims must fail because Dex's
conduct is exempt under the TIAA. Utah Code Ann. § 13-1 la-5(l) states the TIAA "does not
apply to conduct in compliance with the orders or rules of, or a statute administered by, a federal,
state, or local government agency."17 In this case, Dex argues the phone book ads comply with a
tariff governing MELs that Dex filed with the Utah Public Service Commission (PSC) pursuant
to Utah Code Ann. § 54-3-3. Dex correctly states that "tarriffs have the force of law."18 The tariff
at issue states that upon purchasing a MEL number, Dex will provide the purchaser with "one
free listing in the White and Yellow Page directories covering the exchange in which the MEL
CO is located; however, at the customer's request, the listing may be omitted at no charge."19
Significantly, the tariff does not require that the ads displaying the MEL number also display an
address. Thus, Dex argues, it is immune under TIAA because it complied with the "order or
rule" (the tariff) administered by the "state . . . government agency" (PSC) when it printed the

,5

Jc/.131.

16

Utah Code Ann. § 13-1 la-3(l)(t).

11

Id. §13-lla-5(l).

18

Mountain States Tel & Tel Co. v. Atidn. Wright & Miles, Chartered, 681 P.2d 1258, 1263
(Utah 1984) (citing Shehi v. Southwestern Bell Tel. Co., 382 F.2d 627 (10th Cir. 1967)).
19

See Dex's Motion Ex. A.
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ads. This argument likely is correct; however, in light of the court's decision regarding DeBry's
claims under the TIAA, it need not decide whether the tariff indeed immunizes Dex from liability
under the TIAA.
B. DeBry 's Intentional Interference With Prospective Economic Relations Claim
DeBry also alleges that Dex intentionally interfered with DeBry's prospective economic
relations by publishing competitors' ads that contained a MEL number but no address. Under
Utah tort law, however, DeBry has failed to state a claim upon which relief can be granted.
The Utah Supreme Court first recognized the common-law tort of intentional interference
with prospective economic relations in Leigh Furniture & Carpet Co. v. Isom}0 Leigh Furniture
held that plaintiffs alleging this tort "must prove (1) that the defendant intentionally interfered
with the plaintiffs existing or potential economic relations, (2) for an improper purpose or by
improper means, (3) causing injury to the plaintiff."21
In Leigh Furniture, the Utah Supreme Court noted that "[d]riving away an individual's
existing or potential customers is the archetypical injury this cause of action was devised to
remedy."22 Thus, thefirstelement requires a plaintiff to show a defendant has "intentionally
interfered with and caused a termination of some of [the plaintiffs] relationships (actual or
potential)."23 This element was satisfied in Leigh Furniture because the defendant "imposed
heavy demands on [plaintiffs] time andfinancialresources to the detriment of his ability to
attract and retain customers and conduct the other activities of his business" by writing numerous

20

675 P.2d 293 (1982).

2

7rf. at304.

22

Id. at 306.

23

Id

1
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letters of complaint, demanding an inventory and financial audit during the busy holiday season,
threatening to cancel contracts, refusing to satisfy contractual obligations, and preventing the
consummation of potentially profitable business alliances.24
Leigh Furniture's second element is stated in the alternative: a plaintiff must show the
defendant intentionally interfered with potential economic relations either "for an improper
purpose" or "by improper means."25 "Improper purpose is established by a showing that the
actor's predominant purpose was to injure the plaintiff."26 "Improper means are present 'where
the means used to interfere with a party's economic relations are contrary to law, such as
violations of statutes, regulations, or recognized common-law rules.'"27 "Improper means
include 'violence, threats, or other intimidation, deceit or misrepresentation, bribery, unfounded
litigation, defamation, or disparaging falsehood."'28 Moreover, "[m]eans may also be improper
or wrongful because they violate an established standard of a trade or profession."29
Finally, Leigh Furniture's third element requires a plaintiff to show that a defendant's
intentional interference, by improper means or an improper purpose, was causally related to the
plaintiffs losses.
Applying these rules to the present case, it becomes clear that DeBry has not stated a
claim for intentional interference with prospective economic relations. First, DeBry has not

24

See id.

25

Id. at 304.

26

St. Benedict's Development Co. v. St Benedict's Hospital, 811 P.2d 194, 201 (Utah 1991)
(citing Leigh Furniture, 657 P.2d at 307)).

27

Id. (citing Leigh Furniture, 657 P.2d at 308).

28

Id.

29

Id. (internal quotation marks omitted).

8

000141

alleged the kind of facts necessary to support a finding that Dex intentionally interfered with
DeBry*s potential economic relations. Even assuming DeBry's allegations are true, there are no
facts showing Dex has committed the "archetypical injury" of "driving away" DeBry's potential
or current clients. Unlike the liable party in Leigh Furniture, Dex has not imposed heavy
demands on DeBry's time and financial resources to the detriment of DeBry's ability to attract
and retain customers, refused to satisfy any contractual obligations, or prevented DeBry from
consummating any business alliance. DeBry's complaint is simply void of any facts supporting
the allegation that Dex's intent in publishing the MEL ads was to interfere with DeBry's ability
to acquire potential Ogden clients. Thus, DeBry fails to satisfy Leigh Furniture's first element.
In addition, DeBry's complaint fails to satisfy Leigh Furniture's second element. DeBry
has conceded Dex did not act for an improper purpose.30 DeBry's ability to prove the second
element, therefore, hinges on whether Dex intentionally interfered with DeBry's potential
economic relations through improper means. The court has determined that DeBry's complaint
does not allege facts that show Dex employed "improper means" as explained in Leigh Furniture
or its progeny. Because DeBry's complaint does not recite facts that, if accepted as true, would
establish Dex violated the TIAA, DeBry cannot allege Dex's improper means was a statutory
violation.31 Moreover, DeBry has not stated facts that demonstrate Dex interfered with DeBry or
DeBry's potential clients in a violent, threatening, intimidating, or defamatory manner.32
Because DeBry's complaint does not allege facts that satisfy Leigh Furniture's first or
second elements, it fails to state a claim of intentional interference with prospective economic
relations for which this court may grant relief. Accordingly, DeBry's second cause of action
30

Plaintiffs Memorandum in Opposition to Defendants' Motion to Dismiss (#43-1) at 6-7.

31

See St. Benedict's Development Co., 811 P.2d at 201.

32

See id
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must be dismissed.
III. CONCLUSION
DeBry's complaint is replete with conclusory statements and legal assertions but void of
facts that, if true, would entitle DeBry to relief from this court, and the few well-pled facts in
DeBry's claim do not amount to a cognizable legal wrong. Accordingly, the court GRANTS
Dex's motion (#37-1) and dismisses DeBry's amended complaint with prejudice. The court also
DENIES DeBry's partial summary judgment motion (#44-1) as moot and DENIES DeBry's
motion for leave to file a surreply memorandum (#61-1). The clerk's office is directed to close
the case.
SO ORDERED.
DATED this * M day of March, 2004.
BY THE COURT:

|AUL G. CASSELL
Jnited States District Judge.
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Exhibit A

Phone Service Pages

qwestdex.com online yellow pages

Ogden & Vicinity Local Calling Region
The prefixes) listed beside your community and those communities listed below it, represent your local calling area* This information
was current as of March, 2003.
For Qwest customers, this is a complete list of your local calling area. For customers of other communication companies, check with
your company for a complete list of your local calling area.
Clearfield (217, 416, 525, 586, 614, 728, 7 7 1 , 773, 774, 775,
776, 777, 779, 784, 820, 825, 896, 926, 985) to:
Farmington (218, 402, 447, 451, 934, 939)
Kaysville (315, 336, 444, 477, 497, 498, 529, 543, 544, 546, 547, 549,
552, 591, 593, 632, 807, 927, 991)
Morgan/Mtn. Green (516, 829, 845, 876)
Ogden 0

Ogden (*) to:
Clearfield (217, 416, 525, 586, 614, 728, 771, 773, 774, 775, 776, 777,
779, 784, 820, 825, 896, 926, 985)
Huntsville (745)
Kaysville (315, 336, 444, 477, 497, 498, 529, 543, 544, 546, 547, 549,
552, 591, 593, 632, 807, 927, 991)
Morgan/Mtn. Green (516, 829, 845, 876)

Farmington (218, 402, 447, 4 5 1 , 934, 939) to:
Clearfield (217, 416, 525, 586, 614, 728, 771, 773, 774, 775, 776, 777,
779, 784, 820, 825, 896, 926, 985)
Kaysville (315, 336, 444, 477, 497, 498, 529, 543, 544, 546, 547, 549,
552, 591, 593, 632, 807, 927, 991)
Salt Lake City (**)

* Prefixes Include:
(317, 332, 334, 337, 340, 387, 392, 393, 394, 395, 398, 399, 409,
436, 452, 457, 459, 469, 475, 476, 479, 528, 605, 612, 620, 621, 622,
624, 625, 626, 627, 629, 640, 648, 650, 659, 670, 681, 689, 697, 720,
729, 730, 731, 732, 737, 740, 749, 751, 752, 760, 761, 778, 781, 782,
786,866,881,917)

Huntsville (745) to:
Ogden (*)

** Prefixes Include:
(203, 204, 207, 208, 212, 213, 214, 215, 220, 236, 237, 238, 239,
240, 245, 246, 251, 257, 258, 289, 290, 297, 303, 305, 307, 308, 316,
320, 321, 322, 323, 324, 325, 326, 327, 328, 333, 335, 350, 353, 355,
359, 363, 364, 365, 366, 382, 383, 386, 401, 408, 412, 413, 415, 417,
428, 433, 438, 442, 456, 461, 462, 463, 464, 466, 467, 468, 474, 478,
480, 481, 482, 483, 484, 485, 486, 487, 488, 493, 506, 507, 517, 519,
521, 522, 524, 526, 527, 530, 531, 532, 533, 534, 535, 536, 537, 538,
539, 542, 570, 575, 578, 579, 581, 582, 583, 584, 585, 587, 588, 590,
594, 595, 596, 601, 606, 617, 646, 649, 656, 676, 677, 67ST703, 713,
715, 736, 741, 744, 746, 747, 748, 783, 790, 799, 813, 817, 832, 838,
842, 844, 849, 858, 869, 880, 883, 884, 886, 887, 892, 904, 905, 906,
907, 908, 912, 924, 933, 937, 938, 945, 951, 952, 954, 956, 961, 972,
973, 974, 975, 977, 978, 981, 983, 984, 987, 988, 990, 992, 993, 994,
996, 998, 999)

Kaysville (315, 336, 444, 477, 497, 498, 529, 543, 544,
546, 547, 549, 552, 591, 593, 632, 807, 927, 991) to:
Clearfield (217, 416, 525, 586, 614, 728, 771, 773, 774, 775, 776, 777,
779, 784, 820, 825, 896, 926, 985)
Farmington (218, 402, 447, 451, 934, 939)
Ogden (*)
Salt Lake City (**)
Morgan/Mtn. Green (516, 829, 845, 876) to:
Clearfield (217, 416, 525, 586, 614, 728, 771, 773, 774, 775/776, 777,
779, 784, 820, 825, 896, 926, 985)
Ogden (*)

Long Distance Calling
Utah consists of one long distance calling area. (See map on this page.)
Smithfield
Tromonton
Logan

}

Calling Long Distance Within Utah

Area Code *righam city
801
Nf^Cg^en^V

Many companies provide long distance calling within Utah.
Make long distance calls within Utah by dialing 1 + area code
+ the telephone number. You will be billed by the company that
handles your call.

C V
Morgan*
V V
Clearfield
0
Wendover
F** "
fcysvfflii
rfieTd
Vernal
| Bountiful
Tooele Salt Lake City Park City
^American Fork H e b e r c i t y
Provo O r e m ^
Roosevelt
Spnngvilie

Other Types of Long Distance Calls

v.

Nephi

Sailing Long Distance Outside Your Calling Area
Contact your long distance company for rates and dialing
instructions for calls outside your local calling area.
nternational Calls
Contact your long distance company for information on
International calling rates and dialing instructions.
International Area Codes are listed on page 65.

Delta

Area Code 435
Richfield
Cedar City

St. George

Helper
Price

Goshen
Green River
Moab
Bianding

This map is designed for general reference only.
Exceptions to the area code boundaries aoDlv

Exhibit B

arc»j*Mm*iiiK<
'I

Airfomobile and Serious Injury Cases

ACCIDENTS & WRONGFUI,«5EATH
• Automobile, Motorcycle
^ f Accidentali)eatli
• Pedestrian, Bicycle ; * ' • F^ead and Brain Injuries
» Semi-truck Accidents' , J>
• Construction Accidents
-> Aviation Accidents
-^ v
• Slip and Fail, fepg Bites
• Product Liability s ^ ' |
• Burn Injuries "
/
• Catastrophic Injuries ^
^fother Injury Claims .,

'

' MEDICAL MALPFSCTICE

T

• HospitalJIegligence
• Failure to Diagnose Cancer
- • Physician Negligence
• Prescri|M9^4Jaedication Errors
\ 'Bird* Injuries
$
• Defective Medical Devices,,
;
_ * %% Cerebri* Palsy / ^ , V » Medical (Sass Action Claims
]
V • Nursing Home Injuries * • Other Medical Negligence Claims
l
f
I 4
% * "V •» &

-Uninsure^df &ndSiinkarecl and other insurance coveirage;issues^

\

EN ESPANOL
'. 'f f 7 ' NO RECOWRY^ko l*gE *9 " I ' |'• Accidentes
" SERVICIO
de Autom<5vil • Negligencia M^dica
Accidental
• Choferes sin Seguro
v tfREE INITIAL C(J)NSULfrATIo| | • 1• Muerte
Si No Ganamos, No Cobramos
Protegemos Sus Derechos Sm
Importer Su Conducfon Migratoria
f>^ftEE
ftOME^DJHOSFITAJ.VISITS

#&:.''

Vm$

%M':

SIEOFRIED & JENSEN
THE LAW FIRM FOR ACCIDENT VICTIMS ••

39£0999.i':

OGDEN, ROY & SBRROpDING COMMUNITIES

•} 546-53581
i&EARFIELD, LAYTON & KAYSVILLE

1^800-INJUI^D (465^8733) ,
Visit us^afc-wjyw.siegfriedandjensen.com

